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No. 11,623 


QUESTION PRESENTED 

Whether, in a deportation hearing, an alien from Cuba, 
who does not understand the English language, and was 
unfamiliar with the United States laws and rules of evi¬ 
dence, intelligently waived his right to counsel, resulting 
in his being unable to present his case properly, and had 
a fair hearing; and (2) whether the lack of counsel at 
the initial hearing where the record was made up was 
cured by the appearance of counsel on appeal. 
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In The 


United States (Emtrf of Appeal 

Fob the District of Columbia Circuit 


No. 11,623 


Armando Pimentel y Cao, 

Appellant, 

y. 

Hon. James P. McGranery, Attorney General of the 
United States, Hon. Argyle Mackey, Commissioner 
of Immigration and Naturalization, and Hons. 
Thomas G. Finucane, Robert M. Charles, Leigh 
L. Nettleton, Robert E. Ludwig, and Louisa Wil¬ 
son, as members of the Board of Immigration 
Appeals, 

Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action "was commenced by a complaint filed by 
appellant in the United States District Court for the Dis¬ 
trict of Columbia on February 2, 1952. (Joint App. 2) 
The appellees seasonably filed a motion to dismiss the 
complaint (J. A. 7). On May 9, 1952, the Court below 



allowed appellant to file an amended complaint (J. A. 8). 
Promptly after the amended complaint was filed, and on 
June 26, 1952, appellees filed a motion to dismiss the 
amended complaint (J. A. 12). On July 24, 1952, an 
order dismissing the amended complaint was entered on 
the docket (J. A. 12). An appeal was duly taken to this 
Court by notice of appeal filed on September 22, 1952 
(J. A. 13). 

The District Court’s jurisdiction is based upon the 
Immigration Act of February 5, 1917, as amended, and 
particularly Sec. 25 thereof, 39 Stat. 893, 8 U. S. C. 164; 
the Declaratory Judgment Act of June 14, 1934, as 
amended, 48 Stat. 955, 2S U. S. C. 2201, 62 Stat. 964; 
and the Administrative Procedure Act, particularly Secs. 
9(a) and 10 thereof, 60 Stat. 242, 243, 5 U. S. C. 1008(a) 
and 1009. All of these sections are quoted in the Supple¬ 
ment to Brief pp. 9-11. 

This Court has jurisdiction of this appeal under 28 
U. S. C. 1291, 62 Stat. 929. 

STATEMENT OF THE CASE 

The facts in this case appear in the amended com¬ 
plaint (J. A. 8-11). 

The appellant is a native and citizen of Cuba, w T ho 
lawfully entered the United States at Miami, Florida by 
plane on January 21st, 1950 and was admitted tempo¬ 
rarily as a visitor but not for permanent residence 
(J. A. 8). 

The appellees are the appropriate administrative officers 
against whom the declaratory and injunctive relief sought 
should be granted (J. A. 7, 8). 

The appellees issued an order of deportation ordering 
appellant deported. Said deportation order was based 
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upon a hearing held by the Commissioner’s office at Ellis 
Island, New York Harbor, N. Y. on May 18, 1951, at 
which hearing appellant had no counsel present and was 
not fully able to understand or comprehend the nature 
of the proceeding against him, that he did not under¬ 
stand or speak the English language, and denied that he 
“intelligently waived” his right to counsel at said hear¬ 
ing, and denied that he knowingly made an admission as 
to illicit conduct with a married woman in the United 
States. (J. A. 10). 

Appellant appealed to the Board of Immigration Ap¬ 
peals, but the Board refused him a new hearing and to 
give him voluntary departure. The Board held that since 
appellant had the benefit of counsel on appeal he was 
not entitled to any relief (J. A. 9, 10). In making such 
a decision the Board overlooked the fact that the record 
was made up at the hearing and the hearing on appeal 
should consider the record as made up at the initial 
hearing. 

Having exhausted all adminstrative remedies without 
avail, appellant commenced this action against the ap¬ 
propriate administrative officers, praying that he be 
granted a declaratory judgment for suspension of de¬ 
portation and voluntary departure, or given a new hear-* 
ing at which he could be properly represented by counsel, 
and thereby have his rights protected, and not charged 
with admissions which are untrue. His complaint also 
charged that unless the relief is granted, appellant will 
be deported, and may never be able to return to the 
United States, all as a result of an erroneous hearing 
and to his irreparable and permanent injury. (J. A. 11) 
Appellant’s prayer for relief attempts no improper inter¬ 
ference with the discretion of the administrative officers 
but seeks only to require them to exercise such discretion 
on the basis of a correct interpretation of the law. 
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Appellees moved to dismiss the amended complaint on 
the ground that (1) the Court lacks jurisdiction over the 
subject matter, and (2) the complaint fails to state a 
ground upon which relief can be granted (J. A. 12). 

Oral argument and Points and Authorities were sub¬ 
mitted by both parties, and on July 24, 1952 the Order 
of the Court dismissing the cause was entered (J. A. 12). 
Thereafter, appellant duly appealed to this Court (J. A. 
13). 

STATUTES INVOLVED 

The statutes involved, including those which concern 
the jurisdiction of the District Court, the propriety of 
the remedies invoked, appear in Supplement to Brief, 
pages 9-11. 


STATEMENT OF POINTS 

The District Court erred in dismissing the Amended 
Complaint because: 

L It had jurisdiction to entertain appellant’s suit 
which invoked appropriate legal remedies. 

II. Appellant is entitled to a new hearing and to the 
benefit of counsel to protect his rights. 

SUMMARY OF ARGUMENT 

It is manifest that the District Court had jurisdiction 
of this action under the sections of the Immigration Act, 
the Declaratory Judgment Act, and the Administrative 
Procedure Act, quoted in Supplement to Brief pp. 9-11. 
And it is also clear that the remedies sought by appel¬ 
lant, a declaratory judgment and injunction, are appro¬ 
priate and required by the facts. 
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Appellant had the right to counsel at the hearing on 
his case, which right he did not actually waive. That 
the hearing was unfair and his deportation based thereon 
is unfair and an abuse of discretion. 


ARGUMENT 

I. The District Court Had Jurisdiction to Entertain 
This Suit Which Invoked Appropriate Legal Remedies. 

In view of the many recent decisions of the Courts 
holding that judicial review like that here invoked is 
now within the jurisdiction of the United States District 
Court, it would seem unnecessary 7 to argue this point at 
length. 

The recent case of Kristensen v. McGrath, 86 App. 
D. C. 48, 179 F. 2d 796, affirmed by the Supreme Court, 
340 U. S. 162, should settle this point. 

In the Kristensen case this Court, construing the Ad¬ 
ministrative Procedure Act and the right of judicial 
review' of deportation proceedings thereunder, said: 

The only exceptions to this sweeping grant of re¬ 
view' authority exist w'here (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law com¬ 
mitted to agency discretion. 5 U. S. C. Sec. 1009 
(1948 Supp.). Neither exception is satisfied in this 
case. The immigration statute does not on its face 
preclude judicial review but merely states that 1 ‘the 
decision of the Attorney General shall be final.” 
8 U. S. C. Sec. 155(a). Such a statutory declaration 
of finality, w'hich has not precluded review by way 
of habeas corpus for a considerable number of years, 
can hardly qualify now' as a bar to review under 
this statute. 

And this Court also said: 

• • • it seems obvious that no completely un- 
review'able discretion has been vested in the Attorney 




General, within the meaning of the “discretion” 
exception. 

See also United Stotes ex rel. Trimler v. Carusi, 166 
F. 2d 457; and Prince v. Commissioner of Immigration, 
1S5 F. 2d 578. 

While all of the above cases applied to another pro¬ 
vision of the Immigration Act, they all dealt with the 
question of judicial review. Plaintiff undoubtedly has 
suffered “legal wrong because of * * * agency action, 
and he is “aggrieved by such action”, and the Adminis¬ 
trative Procedure Act provides for relief from such 
action, as found by this Court in the Kristensen case. 

II. Appellant Is Entitled to a New Hearing and to 
the Benefit of Counsel to Protect His Rights. 

One of the fundamental rights in American jurispru¬ 
dence is the right of counsel. This right was so highly 
prized that the Sixth Amendment to the Constitution pro¬ 
vided that in all criminal cases, the accused “shall enjoy 
the right to have the assistance of counsel for his de¬ 
fence.’’ While hearings under the Immigration Act are 
not criminal proceedings, it is recognized by the rules of 
the Immigration Service that aliens are entitled to coun¬ 
sel at hearings in deportation proceedings. Sec. 242.53 
(6) (c) of the New Regulations provide: 

• • • (2) advise the respondent of his right to 
representation, at no expense to the Government, 
bv counsel * * * 

w 

The old rules made the same or like provision for coun¬ 
sel at such hearings. Appellant did not waive this bene¬ 
fit. His lack of knowledge of the English language and 
not being familiar with legal proceedings prevented his 
properly understanding the nature of the proceedings 
when his hearing was had. He insists therefore that 
he did not “intelligently” or “competently” waive coun¬ 
sel. See Johnson v. Zerbst, 304 U. S. 458. 
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In the case of Roux v. Commissioner of Immigration, 
etc., 203 F. 413, the Court held, back in 1913, before the 
passage of the Administrative Procedure Act, that an 
alien was entitled to have counsel present at an immigra¬ 
tion hearing, and that the "waiver of that right by an 
alien more or less at the instance of the hearing officer 
was void. 

In the case of Johnson v. Zerbst, 304 U. S. 458, the 
Court stated how the benefit of counsel was helpful to 
an accused in criminal cases. Such statements of the 
Court, however, show the necessity for counsel in any 
case. In that case the Court said: 

The . . . “right to be heard would be, in many 
cases, of little avail if it did not comprehend the 
right to be heard by counsel. Even the intelligent 
and educated layman has small and sometimes no 
skill in the science of law. . . . He is unfamiliar with 
the rules of evidence. Left without the aid of coun¬ 
sel he may be put on trial without a proper charge, 
and convicted upon incompetent evidence, or evi¬ 
dence irrelevant to the issue or otherwise inadmis¬ 
sible. He lacks both the skill and knowledge ade¬ 
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against 
him. 

And the Court speaking of a waiver of counsel, goes 
on to state that a waiver does not apply to one who 
“has not completely and intelligently ” waived his right 
to counsel. 

Due to appellant’s meager knowledge of the English 
language, and his complete lack of understanding of the 
proceedings at the hearing, he did not actually waive 
his right to counsel, which was a most valuable right to 
him. His whole future depends upon the outcome of this 
proceeding, and the denial of counsel, which was not in¬ 
telligently or understanding^ waived by appellant, works 
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a great hardship upon him, was an arbitrary refusal and 
an abuse of discretion. Appellant charged that he did 
not have a fair trial. The record was made up at the 
initial hearing, and the counsel wdio appeared for him 
on appeal could not change the record of the hearing 
made at the outset. This was not a case of several hear¬ 
ings, but only one hearing before an examining officer. 

CONCLUSION 

The District Court had jurisdiction of this action. The 
relief sought—a new hearing—is appropriate and is re¬ 
quired by the facts. The order of the District Court 
dismissing the amended complaint should be reversed. 

Respectfully submitted, 

Josephus C. Tbimble 
Max L. Rosenstein 
Counsel for Appellant 
Munsey Building 
Washington 4, D. C. 
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SUPPLEMENT TO BRIEF 
Statutes Involved 

Statutes Concerning Jurisdiction of District Court 
and Propriety of Remedies Invoked. 

Immigration Act of February 5, 1917, Sec. 25, 39 Stat. 

893, 8 IT. S. C. 164: 

The district courts of the United States are in¬ 
vested with full jurisdiction of all causes, civil and 
criminal, arising under any of the provisions of this 
chapter. 

Declaratory Judgment Act of June 14, 1934, 48 Stat. 

955, 49 Stat. 1027, now 28 U. S. C. 2201 (62 Stat. 964): 

In case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court 
of the United States, upon the filing of an appro¬ 
priate pleading, may declare the rights and other 
legal relations of any interested party seeking such 
declaration, whether or not further relief is or could 
be sought. Any such declaration shall have the force 
and effect of a final judgment or decree and shall 
be reviewable as such. 

Administrative Procedure Act, 60 Stat. 242, 243, 5 
U. S. C.: 

Sec. 1008. In the exercise of any power of author¬ 
ity— 

(a) No sanction shall be imposed or substantive 
rule or order be issued except within the jurisdiction 
delegated to the agency and as authorized by law. 
Sec. 1009. Except to far as (1) statutes precude ju¬ 
dicial review or (2) agency action is by law com¬ 
mitted to agency discretion. 

Rights of Review 

(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
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by such action within the meaning of any rele¬ 
vant statute, shall be entitled to judicial review 
thereof. 

Form and Venue of Proceedings 

(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele¬ 
vant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgment or "writs of prohibitory or 
mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be 
subject to judicial review- in civil or criminal proceed¬ 
ings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for 
such review is provided by law. 

Acts Reviewable 

(c) Every agency action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, pro¬ 
cedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon 
the review- of the final agency action. Except as 
otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes 
of this subsection wiiether or not there has been 
presented or determined any application for a declar¬ 
atory order, for any form of reconsideration, or (un¬ 
less the agency otherwise requires by rule and pro¬ 
vided that the action meanwhile shall be inoperative) 
for an appeal to superior agency authority. 

Scope of Review 

(e) So far as necessary to decision and where 
presented the reviewing court shall decide all rele¬ 
vant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It 
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shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, and abuse of 
discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privi¬ 
lege, or immunity; (3) in excess of statutory juris¬ 
diction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 1006 
and 1007 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the 
court shall review the whole record or such por¬ 
tions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial 
error. 
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1 1 Filed Feb 2 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Armando Pimentel y Cao, 

Plaintiff, 

— vs — 

The Hon. James Howard McGrath, 

Attorney General of the United 
States, Department of Justice, 

Washington, D. C. 
and 

The Hon. Argyle Mackey, Commissioner, 
Immigration and Naturalization, 

Department of Justice, 

Washington, D. C. 
and 

The Hons. Thomas G. Finucane, 

Robert M. Charles, Leigh L. Nettleton, 

Robert E. Ludwig, and Louisa Wilson, 
members of the Board of Immigration 
Appeals, Department of Justice, 

Washington, D. C. 

Defendants. 

Civil Action 
No. 518-’52 

Complaint for Declaratory Judgment and Injunction 
Plaintiff alleges: 

1. This Court has jurisdiction of this action. Such 
jurisdiction is founded upon the Immigration Act of 
February 5, 1917, as amended, and particularly section 25 
thereof (8 U.S.C. 164), the Act of June 14, 1934, as 
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amended, known as the Declaratory Judgment Act (28 
U.S.C. 400), and the Act of June 11, 1946, known as 
the Administrative Procedure Act, and particularly sec¬ 
tions 9(a) and 10 thereof (5 U.S.C. 1008(a) and 1009). 

2. At all times herein mentioned, the Honorable James 
Howard McGrath, Attorney General, and his predecessors 
in office (hereinafter referred to as the Attorney General), 
have had administrative control of the affairs of the 
Immigration and Naturalization Service, Department of 
Justice, and of the deportation proceedings against plain¬ 
tiff. 

2 During all of said times the Honorable Argyle 

Mackey, Commissioner of Immigration and Natu¬ 
ralization, and his predecessors in office (hereinafter re¬ 
ferred to as the Commissioner), under the general direc¬ 
tion of the Attorney General, have had supervision and 
direction of the affairs of the Immigration and Natu¬ 
ralization Service, Department of Justice, and of said 
deportation proceedings. At all times herein mentioned 
the Honorable Thomas G. Finucane, Robert M. Charles, 
Leigh L. Nettleton, Robert E. Ludwig, and Louisa Wil¬ 
son, members of the Board of Immigration Appeals, and 
their predecessors in office (hereinafter referred to col¬ 
lectively as the Board), have been duly authorized to 
exercise in behalf of the Attorney General all power 
possessed by him to suspend deportation of plaintiff. 

3. Plaintiff is a native of Cuba and entered this 
country on the 21st of January, 1950, at Miami, Florida, 
by Plane N90673, and was admitted as a temporary vis¬ 
itor under Section 3(2) of the Act of 1924, until February 
17, 1950. 

4. At that time plaintiff, being then and still a citizen 
of Cuba, was not in possession of an immigration visa, 
but had been in the United States previously, but had 
never been admitted to the country for permanent resi¬ 
dence. 
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5. At a hearing held on the 18th day of May, 1951, 
before the United States Department of Justice, Immi¬ 
gration and Naturalization Service, at Ellis Island, New 
York Harbor, plaintiff was not represented by counsel 
and was not fully able to understand or comprehend the 
nature or effect of the proceedings then and there in 
process and undertaken against him. 

6. As a consequence of plaintiff’s inability to ade¬ 
quately express himself, there was an erroneous con¬ 
clusion by Henry I. Millman, the Hearing Officer, and 
an erroneous finding of fact relating to alleged de¬ 
portability of plaintiff, in that it was erroneously con¬ 
cluded that at the time of the plaintiff’s entry in 

3 the United States it was his intention to remain 
and work in the United States, when, as a matter 
of fact, it was plaintiff’s intention to work and remain 
in the United States whenever he did come to the 
United States permanently and to permanently engage 
in a gainful occupation. 

7. Plaintiff excepted to the conclusion of the law thus 
arrived at, on the ground that he was not an immigrant 
at the time of his entry, and was, therefore, exempt 
from presentation of an immigration visa. 

8. Plaintiff also excepted to the entire proceedings, 
on the ground that he was not represented by counsel; 
and, as a consequence thereof, was deprived of a ma¬ 
terial and substantial right. 

9. Said exceptions were rejected, and upon an appeal 
taken therefrom to the United States Department of 
Justice, Board of Immigration Appeals, the findings be¬ 
low were upheld; and, plaintiff quotes the following 
portion of the determination made against him: 

“A motion received December 17, 1951, asks that the 
alien be granted voluntary departure. The basis for the 
motion is the fact that the alien was not represented by 
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counsel at the time of his first examination, does not 
understand or speak the English language very well, 
and did not understand his rights when the hearing was 
had. The alien was represented by counsel when the 
case was considered by this Board on appeal. 

“The record indicates that the alien has a wife and 
children in Cuba, and has indulged in an illicit relation¬ 
ship 'with a married woman since his arrival in the 
United States. The record does not justify the grant 
of leniency. 

ORDERED: It is ordered that the motion be denied .’’ 

10. Plaintiff reiterates that he did not have the benefit 
of counsel when he was originally interrogated on May 
18, 1951, and only had the benefit of counsel on sub¬ 
sequent appeals, and had he been represented by counsel, 
plaintiff alleges that he would have been able to ade¬ 
quately express his intention, as herein set forth; 

4 and, plaintiff alleges further that it is apparent 
that a primary basis for the determination by the 
Board of Immigration Appeals on January 24, 1952 is 
that plaintiff allegedly has indulged in an illicit relation¬ 
ship with a married woman since his arrival in the 
United States, although plaintiff has a wife and children 
in Cuba, and, as a consequence thereof, the record below 
does not justify the grant of leniency. 

11. Plaintiff alleges that there is an inconsistency in 
the respective findings, and that the Board of Immigra¬ 
tion Appeals has erred in failing to permit plaintiff to 
voluntarily depart from this country, particularly in 
view of the fact that plaintiff is not charged with the 
commission of any crime or any crime involving moral 
turpitude. 

12. As a result thereof, plaintiff alleges that the act 
of the Board of Immigration Appeals in upholding the 
findings of the Hearing Officer was arbitrary and capri- 
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cions, and that plaintiff is thus denied an opportunity 
to voluntarily depart from the United States so that 
plaintiff may at some future time return to the United 
States without any adverse record as against him. 

13. An order of voluntary departure would also save 
any expense to the United States in deporting plaintiff. 

14. Plaintiff has exhausted all administrative remedies 
available to him to remain in the United States and 
to get the deportation order withdrawn. Plaintiff is 
not now in custody. 

15. Unless the relief herein prayed for is granted to 
plaintiff, he will be involuntarily deported from the 
United States by defendants, and thereby will be denied 
the opportunity of ultimately re-entering the United 
States for the purposes of becoming a permanent resi¬ 
dent and a citizen of the United States, and would thus 
be deprived of obtaining employment and means of live¬ 
lihood, and to his irreparable and permanent injury. 

5 WHEREFORE, plaintiff prays: 

1. For a declaratory judgment that plaintiff is 
eligible to voluntarily depart from the United States. 

2. For an injunction enjoining and restraining the 
defendants and all persons acting under them from exer¬ 
cising their power, authority or discretion in respect of 
deportation of plaintiff, on the theory that plaintiff is 
not eligible to voluntarily depart. 

/s/ Josephus C. Trimble 
Josephus C. Trimble 
/s/ Max L. Rosenstein 
Max L. Rosenstein 
Attorneys for Plaintiff, 
Munsey Building, 
Washington 4, D. C., 
NAtional 2293 
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• • • • 

7 Motion to Dismiss 

Come now the defendants and by their attorney, the 
United States Attorney, move this Court to dis mis s the 
complaint herein for the reason that the Court is without 
jurisdiction of the subject matter and for the further 
reason that the complaint fails to state a claim upon 
which relief may be granted. 

/s/ Charles M. Irelan, 

CHARLES M. IRELAN, 
United States Attorney. 

• • • • 

8 Filed May 9 1952 Harry M. Hull, Clerk 

Amended Complaint for Declaratory Judgment and 

Injunction 

Plaintiff alleges: 

1. This Court has jurisdiction of this action. Such 
jurisdiction is founded upon the Immigration Act of 
February 5, 1917, as amended, and particularly section 25 
thereof (8 U. S. C. 164), the Act of June 14, 1934, as 
amended, known as the Declaratory Judgment Act (28 
U. S. C. 2201), and the Act of June 11, 1946, known as 
the Administrative Procedure Act, and particularly sec¬ 
tions 9(a) and 10 thereof (5 U. S. C. 1008(a) and 
1009). 

2. At all times herein mentioned, the Honorable 
Philip B. Perlman, Acting Attorney General, and his 
predecessors in office (hereinafter referred to as the 
Attorney General), have had administrative control of 
the affairs of the Immigration and Naturalization Serv¬ 
ice, Department of Justice, and of the deportation pro¬ 
ceedings against plaintiff. 
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3. During all of said times the Honorable Argyle 
Mackey Commissioner of Immigration and Naturaliza¬ 
tion, and his predecessors in office (hereinafter re- 

9 ferred to as the Commissioner), under the general 
jurisdiction of the Attorney General, have had 
supervision and direction of the affairs of the Immigra¬ 
tion and Naturalization Service, Department of Justice, 
and of said deportation proceedings. At all times herein 
mentioned the Honorables Thomas G. Finucane, Robert 
M. Charles, Leigh L. Nettleton, Robert E. Ludwig, and 
Louisa Wilson, members of the Board of Immigration 
Appeals, and their predecessors in office (hereinafter 
referred to collectively as the Board), have been duly 
authorized to exercise in behalf of the Attorney General 
all power possessed by him to suspend deportation of 
planitiff. 

4. Plaintiff is a native of Cuba and entered this coun¬ 
try on the 21st of January, 1950, at Miami, Florida, by 
Plane A90573, and was admitted as a temporary visitor 
under Section 3(2) of the Act of 1924, until February 
17, 1950. 

5. At the time plaintiff, being then and still a citizen 
of Cuba, was not in possession of an immigration visa, 
but had been in the L T nited States previously, but had 
never been admitted for permanent residence. 

6. At a hearing held on the ISth day of May, 1951, 
before the United States Department of Justice, Immi¬ 
gration and Naturalization Service, at Ellis Island, New 
York Harbor, plaintiff was not represented by counsel 
and was not fully able to understand or comprehend the 
nature or effect of the proceedings then and there in 
process and undertaken against him. And as plaintiff 
does not understand or speak the English language to 
any great extent, he did not fully understand the ques¬ 
tions asked him in said hearing, and plaintiff believes, 
and upon information and belief charges admissions pur- 
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porting to have been made by him as to previous illicit 
relations were not in fact true, and such admissions 
10 were due to a misunderstanding on his part. 

7. As a consequence of plaintiff’s inability to 
adequately express himself and to understand properly 
what was said to him, there was an erroneous conclusion 
by Henry I. Hillman, the Hearing Officer, and an erro¬ 
neous finding of fact relating to alleged deportability of 
plaintiff, in that it was erroneously concluded that at 
the time of the plaintiff’s entry in the United States it 
was his intention to remain and work in the United 
States, when, as a matter of fact, it was plaintiff’s in¬ 
tention to work and remain in the United States when¬ 
ever he did come to the United States permanently and 
to permanently engage in a gainful occupation. 

8. Plaintiff excepted to the conclusion of the law thus 
arrived at, on the ground that he was not an immigrant 
at the time of his entry, and was, therefore, exempt from 
presentation of an immigration visa. 

9. Plaintiff also excepted to the entire proceedings, 
on the ground that he was not represented by counsel; 
and, as a consequence thereof, was deprived of a material 
and substantial right. 

10. Said exceptions were rejected, and upon an appeal 
taken therefrom to the Board, the findings below were 
upheld; and, plaintiff quotes the following portion of 
the determination made against him: 

“A motion received December 17, 1951, asks that the 
alien be granted voluntary departure. The basis for the 
motion is the fact that the alien was not represented by 
counsel at the time of his first examination, does not 
understand or speak the English language very well, and 
did not understand his rights when the hearing was had. 
The alien was represented by counsel when the case was 
considered by this Board on appeal. 
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“The record indicates that the alien has a wife and 
children in Cuba, and has indulged in an illicit relation¬ 
ship with a married woman since his arrival in the 
United States. The record does not justify the grant 
of leniency. 

‘‘ORDER: It is ordered that the motion be denied.” 

11. Plaintiff reiterates did he did not have the benefit 
of counsel when he was originally interrogated on 

11 May 10, 1951, and only had the benefit of counsel 
on subsequent appeals, and had he been repre¬ 
sented by counsel, plaintiff alleges that he would have 
been able to express his intention adequately, as herein 
set forth: and, plaintiff alleges further that it is ap¬ 
parent that a primary basis for the determination by 
the Board on January 24, 1952 is that plaintiff allegedly 
had indulged in an illicit relationship with a married 
woman in the United States since his arrival, although 
plaintiff had a wife and children in Cuba, and based 
upon such allegation the Board refused to grant leniency 
to him. Plaintiff denies that he had had such a relation¬ 
ship prior to said hearing. Therefore, the record upon 
which the Board acted was not correct. 

12. Plaintiff alleges that there is an inconsistency in 
the respective findings and that the Board has erred in 
failing to permit plaintiff to voluntarily depart, particu¬ 
larly in view of the fact that plaintiff is not charged 
with the commission of any crime or any crime involv¬ 
ing moral turpitude. 

13. As a result thereof, plaintiff alleges that the act 
of the Board in upholding the findings of the hearing 
officer was arbitrary and capricious, and that plaintiff 
is thus denied an opportunity of voluntary departure 
from the United States, which act may at some future 
time prevent plaintiffs return, and would certainly pre¬ 
vent his return for one year. 
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14. Plaintiff’s wife is now in New York, N. Y. 

15. An order of voluntary departure would also save 
any expense to the United States in deporting him. 

16. Plaintiff has exhausted all administrative remedies 
available to him to get the deportation order withdrawn, 
but without success. Plaintiff is not now in custody. 

17. Unless the relief herein prayed for is granted to 
the plaintiff, he will be deported from the United States 

by defendants, and thereby will be denied the op- 
12 portunity of ultimately reentering the United 
States for the purpose of becoming a permanent 
resident and a citizen thereof, and would thus be de¬ 
prived of obtaining employment and means of livelihood, 
to his irreparable and permanent injury. 

WHEREFORE, PLAINTIFF PRAYS: 

1. For a declaratory judgment that plaintiff is eligible 
for voluntary departure from the United States. 

2. For an injunction enjoining and restraining the de¬ 
fendants and all persons acting under them from exer¬ 
cising their power, authority or discretion in respect of 
deportation of plaintiff, on the theory that paintiff is 
not eligible to voluntary departure. 

/s/ Josephus C. Trimble 
Josephus C. Trimble 
/s/ Max L. Rosenstein 
Max L. Rosenstein 
Attorneys for Plaintiff, 
Munsev Building, 
Washington 4, D. C., 

• * • • 
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13 Filed Jun 26 1952 Harry M. Hull, Clerk 

Motion to Dismiss Amended Complaint 

Come now the defendants, by their attorney, the United 
States Attorney, and move to dismiss the amended com¬ 
plaint herein on the ground that the Court is without 
jurisdiction of the subject matter and for the further 
reason that the complaint fails to state a claim upon 
which relief may be granted, and in opposition thereof, 
defendants rely on the memorandum of points and au¬ 
thorities filed in support of their original motion to dis¬ 
miss the initial complaint, a copy of which is attached 
hereto. 

/s/ Charles M. Irelan, 

CHARLES M. IRELAN, 
United States Attorney. 

• • • • 

15 Filed Jul 24 1952 Harry M. Hull, Clerk 

* Order 

This cause having come on for hearing on defendants* 
motion to dismiss the amended complaint, and it appear¬ 
ing to the Court that it is without jurisdiction of the 
subject matter, and it further appearing that the com¬ 
plaint fails to state a claim upon which relief may be 
granted, it is by the Court this 24th day of July, 1952, 

ORDERED, That the amended complaint be and the 
same is hereby dismissed. 

/s/ R. B. Keech 
Judge 

• • • • 
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16 Filed Sep 22 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 22nd day of September, 
1952, that Plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of July, 
1952 in favor of defendants against said plaintiff. 

/s/ Josephus C. Trimble 
/s/ Max L. Rosenstein 

Attorneys for Plaintiff, 

• • •. • 
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No. 11,623 

Armando Pimentel y Cao, appellant 


v. 

Herbert Brownell, Jr., Attorney General of the United 

States, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT of the case 

The appellant is a native and citizen of Cuba. He entered 
this country on January 21, 1950, at Miami, Florida, as a 
temporary visitor with permission to remain in this country 
until February 17, 1950. (J.A. 8.) After the permitted 

time had expired, on May 18, 1951, he was brought before 
the Immigration authorities and a deportation hearing held. 
Following a determination of deportability, appellant ap¬ 
pealed to the Board of Immigration Appeals. The findings 
of deportability were sustained, and he was denied the priv¬ 
ilege of vountarv departure, and ordered deported. The 
basis of the denial of the discretionary relief of voluntary 
departure was that on the record before the Board, there 
was no justification for the grant of leniency (J.A. 7-11): 

The record indicates that the alien has a wife and 
children in Cuba, and has indulged in an illicit relation- 


(1) 


ship with a married woman since his arrival in the 
United States. The record does not justify the grant 
of leniency. 

The instant complaint was then filed jurisdiction being 
predicated on the Administrative Procedure Act, the De¬ 
claratory Judgments Act and the provisions of 8 U.S.C. 
164. The complaint alleged the deportation hearing to be 
unfair in that he had no counsel, 1 and did not personally 
understand the proceedings at the hearing with the result 
that erroneous determinations were made with regard to 
his deportability and the denial of voluntary departure. In 
his amended complaint appellant prayed for a declaratory 
judgment and order restraining the appellees from deport¬ 
ing him on the basis of the finding that he was not eligible 
for voluntary departure. 

STATUTES INVOLVED 

In addition to statutes quoted on pages 9 and 10 of ap¬ 
pellant's brief, appellee considers the following statutes to 
be pertinent to the disposition of this case: 

8 U.S.C. 155: 

(a) * * * In every case where any person is or¬ 

dered deported from the United States under the pro¬ 
visions of this chapter, or of any law or treaty, the 
decision of the Attorney General shall be final. 

• # • * • 

(c) In the case of any alien (other than one to whom 
subsection (d) of this section is applicable) who is de¬ 
portable under any law* of the United States and who 
has proved good moral character for the preceding five 
years, the Attorney General may (1) permit such alien 
to depart the United States to any country of his choice 
at his own expense, in lieu of deportation; or (2) sus¬ 
pend deportation of such alien if he is not ineligible for 
naturalization or if ineligible, such ineligibility is solely 
by reason of his race, if he finds (a) that such deporta¬ 
tion w*ould result in serious economic detriment to a 

1 Appellant states in his brief that he “did not intelligently waive 
counsel,” p. 3, 7. 
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citizen or legally resident alien who is the spouse, 
parent, or minor child of such deportable alien; or (b) 
that such alien has resided continuously in the United 
States for seven years or more and is residing in the 
United States upon the effective date of this Act. * • • 

SUMMARY OF ARGUMENT 

In view of the Supreme Court’s recent decision in the 
Heikkila case, it is manifest that the District Court was 
correct in concluding that it was without jurisdiction to 
judicially review a deportation order denying appellant the 
privilege of voluntary departure. 

ARGUMENT 

The District Court Correctly Ruled That It Was Without 

Jurisdiction 

Appellant here seeks judicial review of an outstanding 
order of deportation wherein the privilege of voluntary de¬ 
parture has been affirmatively considered on the merits and 
denied. The argument for review is predicated on the prem¬ 
ise that the deportation hearing was unfair and the resulting 
order, therefore, invalid. In view of the Supreme Court’s 
recent decision in Heikkila v. Barber, Xo. 426, decided 
March 16, 1953, it is manifest that the District Court was 
without jurisdiction to entertain such an action. 

There the Supreme Court was faced with the issue 
“whether the validity of deportation orders may be tested 
by some procedure other than habeas corpus and, if so, 
whether the Commissioner of Immigration and Naturaliza¬ 
tion is an indispensable party to the action.’’ The Court 
held that Section 19 of the 1917 Immigration Act, 8 U.S.C. 
155(a) making the Attorney’s General's decision in deporta¬ 
tion cases final, was such a statute as to preclude judicial 
review under Section 10 of the Administrative Procedure 
Act, which provides: “except so far as (1) statutes preclude 
judicial review of (2) agency action is by law committed to 
agency discretion.” In so doing the Court stated at p. 6 of 
the slip opinion: 

Read against this background of a quarter of a cen¬ 
tury of consistent judicial interpretation, $ 19 of the 
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1917 Immigration Act, 39 Stat. 890 clearly had the effect 
of precluding judicial intervention in deportation 
cases except insofar as it was required by the Constitu¬ 
tion. And the decisions have continued to regard this 
point as settled. Kessler v. Strecker, 307 U.S. 22. 34 
(1939): Bridges v. Wixon, 326 U.S. 135, 149, 166, 167 
(1945): Estep v. United States, 327 U.S. 114, 122, 123, 
n. 14 (1946); Sunal v. Large, 332 U.S. 174, 177, n. 3 
(1947). Clearer evidence that for present purposes the 
Immigration Act of 1917 is a statute precluding judicial 
review would be hard to imagine. Whatever view be 
taken as to the breadth of § 10 of the Administrative 
Procedure Act. the first exception to that section ap¬ 
plies to the case before us. The result is that appel¬ 
lant's rights were not enlarged by that Act. Now, as 
before, he may attack a deportation order only by 
habeas corpus. 

Appellant herein seeks review of proceedings which have 

culminated in the entry of a final order of deportation. 

Clearlv under the TTeikkila case, his exclusive remedv is bv 
• * • » 

habeas corpus. 

Xor does appellant's case come within the ambit of Kris- 
tenseii v. McGrath. 340 U.S. 162, 71 S. Ct. 224, — L. Ed. — 
(1950). Tiiere the petitioner was not seeking relief from 
an outstanding deportation order, but, rather, a declara¬ 
tion of status, i.e., that he was eligible for citizenship. There 
a warrant of deportation had been issued. It was with¬ 
drawn so that petitioner could file an application for suspen¬ 
sion of deportation. This application had been denied on 
the sole ground that petitioner was ineligible for citizenship, 
which eligibility is a statutory prerequisite to the exercise 
of the Attorney General’s discretion. 340 U.S. at 169. The 
Supreme Court in holding that there was jurisdiction under 
the Declaratory Judgment Act to review the determination 
as to the petitioner's status, his eligibility for citizenship, 
made it quite clear that it was not assuming jurisdiction to 
review the exercise of discretion involved in suspending 
deportation, but merely assuming jurisdiction to determine 
his status so as to place him in a position for consideration 
for suspension of deportation. Thus the Court stated at 
p. 171: 


So here a determination that Kristensen is not barred 
from citizenship by Section 3 (a) of the Selective 
Training and Service Act of 1940 only declares that he 
has such status as entitles him to consideration under 
section 19 (c) of the Immigration Act. We think that 
the present proceeding is proper. 

Here the situation is quite different. Where in Kristensen 
there was no outstanding deportation order, here the ap¬ 
pellant has been denied voluntary departure and ordered 
deported. Where in the Kristensen case the Attorney Gen¬ 
eral’s discretion had not been exercised, here that discretion 
has been exercised adversely to appellant and an order of 
deportation entered. The distinction is clearly shown from 
the language in the Heikkila case, supra, where the Court 
stated at pp. 7, 8: 

Heikkila suggests that Perkins v. Elg, 307 U.S. 325 
(1939) (declaratory and injunctive relief), and Mc¬ 
Grath v. Kristensen, 340 U.S. 162 (1950) (declaratory 
relief), were deviations from this rule, but neither of 
these cases involved an outstanding deportation order. 
Both Elg and Kristensen litigated erroneous determi¬ 
nations of their status, in one case citizenship, in the 
other eligibility for citizenship. 

Here the relief appellant seeks is relief from an order 
which would deport him. No question of status is involved. 
Rather the dispute is over a determination that the privilege 
of voluntary departure be denied him, and that an order of 
deportation be issued. The facts are patently within the 
Heikkila case and not subject to direct attack and reviewable 
only by habeas corpus. 

The only exception to the mandate of the Heikkila case is 
“enforcement of due process requirements” 2 of the Fifth 
Amendment to the Constitution. Appellant implies that the 
lack of representation by counsel at the initial hearing be¬ 
fore the Immigration and Naturalization Service was a 
violation of the Constitution. Since it is clear that appellant 
was in fact represented by counsel before the Board of Im- 

* Page 7 of the slip opinion in Heikkila v. Barber, supra. 
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migration Appeals, it is unnecessary to discuss the coverage 
and applicability of the Fifth Amendment. 

It is clear that where, as here, the preliminary decision 
by an agency is but a step in an administrative proceeding, 
due process of law has been accorded if the essentials of due 
process were present at any stage of the administrative 
process before the final administrative order becomes effec¬ 
tive. This principle was recently reiterated by the Supreme 
Court in Ewing v. Mytinger & Casselberry, 339 U.S. 594, 70 
S. Ct. 870, 94 L. Ed. 1088 (1950), rehearing denied 340 U.S. 
S57, 71 S. Ct. 69, 95 L. Ed. 627, saying at p. 598: 

At times a preliminary decision by an agency is a step 
in an administrative proceeding. We have repeatedly 
held that no hearing at the preliminary stage is re¬ 
quired by due process so long as the requisite hearing 
is held before the administrative order becomes effec¬ 
tive. See Lichter v. United States, 334 U.S. 742; Inland 
Empire Council v. Mills, 325 U.S. 697; Opp Cotton Mills 
v. Administrator, 312 U.S. 126. 

Therefore, it is apparent from the presence of appellant’s 
counsel before the Board of Immigration Appeals that he 
has been accorded due process of law as required by the 
Fifth Amendment. 

CONCLUSION 

Wherefore, we submit the ruling of the District Court to 
the effect that the Court was without jurisdiction and that 
the complaint fails to state a claim upon which relief may be 
granted, should be affirmed. 

Leo A. Rover, 

United States Attorney. 

William J. Peck, 
Assistant United States Attorney. 
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